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OFFICIAL DOCUMENTS 

NEWFOUNDLAND FISHERIES. 

Diplomatic Correspondence between the United States and Great Britain leading 
up to the conclusion of the Modus Vivendi of October 6-8, 1906. (The 
Modus Vivendi of 1906 was published in the January Supplement, p. 27.) 

Modus Vivendi of September 4-6, 1907. 

The Secretary of State to the British Ambassador. 

No. 336.] Department of State, 

Washington, October 19, 1905. 

Excellency: Mr. Gardner, the Eepresentative in Congress of the 
Gloucester district, has placed in my hands a number of dispatches 
received by him from masters of American vessels now on the Newfound- 
land coast. These dispatches are answers to inquiries sent by him upon 
my request for the purpose of ascertaining definitely, if possible, what 
is the precise difficulty there. 

These dispatches agree in the statement that vessels of American 
registry are forbidden to fish on the treaty coast. One captain says that 
he was informed that he could not fish by the inspector of the revenue 
protection service of Newfoundland, and several of them that they had 
been ordered not to take herring by the collector of customs at Bonne 
Bay, Newfoundland. 

It would seem that the Newfoundland officials are making a distinction 
between two classes of American vessels. We have vessels which are 
registered and vessels which are licensed to fish and not registered. The 
license carries a narrow and restricted authority; the registry carries the 
broadest and most unrestricted authority. The vessel with a license can 
fish, but cannot trade; the registered vessels can lawfully both fish and 
trade. The distinction between the two classes in the action of the New- 
foundland authorities would seem to have been implied in the dispatch 
from Senator Lodge which I quoted in my letter of the 12th, and the 
imputation of the prohibition to the Minister of Marine and Fisheries 
may, perhaps, have- come from the port officers in conversation with the 
masters of American vessels, giving him as their authority for their 
prohibitions. 
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As the buying of herring and bait fish, which until recently has been 
permitted for a good many years in Newfoundland, is trading, the Ameri- 
can fishing fleet have come very generally to take an American registry, 
instead of confining themselves to the narrower fishing license, and far 
the greater part of the fleet now in northern waters consists of registered 
vessels. The prohibition against fishing under an American register sub- 
stantially bars the fleet from fishing. American vessels have also appar- 
ently been in the habit of entering at the Newfoundland custom-houses 
and applying for a Newfoundland license to buy or take bait, and I gather 
from all the information I have been able to get that both the American 
masters and the customs officials have failed to clearly appreciate the 
different conditions created by the practical withdrawal of all privileges 
on the part of Newfoundland, and the throwing of the American fisher- 
men back upon the bare rights which belong to them under the Treaty of 
1818. 

I am confident that we can reach a clear understanding regarding 
those rights and the essential conditions of their exercise, and that a 
statement of this understanding to the Newfoundland Government for 
the guidance of its officials on the one hand, and to our American fisher- 
man for their guidance on the other, will prevent causeless injury and 
possible disturbances such as have been cause for regret in the past history 
of the northeastern fisheries. 

I will try to state our view upon the matters involved in the situation 
which now appears to exist upon the treaty coast. We consider that — 

1. Any American vessel is entitled to go into the waters of the treaty 
coast and take fish of any kind. 

She derives this right from the treaty (or from the conditions existing 
prior to the treaty and recognized by it), and not from any permission or 
authority proceeding from the Government of Newfoundland. 

2. An American vessel seeking to exercise the treaty right is not 
bound to obtain a license from the Government of Newfoundland, and, if 
she does not purpose to trade as well as fish, she is not bound to enter at 
any Newfoundland custom-house. 

3. The only concern of the Government of Newfoundland with such 
a vessel is to call for proper evidence that she is an American vessel, and 
therefore entitled to exercise the treaty right, and to have her refrain 
from violating any laws of Newfoundland not inconsistent with the 
treaty. 

4. The proper evidence that a vessel is an American vessel and entitled 
to exercise the treaty right is the production of the ship's papers of the 
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kind generally recognized in the maritime world as evidence of a vessel's 
national character. 

5. When a vessel has produced papers showing that she is an American 
vessel, the officials of Newfoundland have no concern with the character 
or extent of the privileges accorded to such a vessel by the Government of 
the United States. No question as between a registry and license is a 
proper subject for their consideration. They are not charged with 
enforceing any laws or regulations of the United States. As to them, if 
the vessel is American she has the treaty right, and they are not at liberty 
to deny it. 

6. If any such matter were a proper subject for the consideration of 
the officials of Newfoundland, the statement of this Department that 
vessels bearing an American registry are entitled to exercise the treaty 
right should be taken by such officials as conclusive. 

If your Government sees no cause to dissent from these propositions, 
I am inclined to think a statement of them as agreed upon would resolve 
the immediate difficulty now existing on the treaty coast. 

I have, however, to call your attention to a further subject, which 1 
apprehend may lead to further misunderstanding in the near future if it 
is not dealt with now. That is, the purposes of the Government of New- 
foundland in respect of the treatment of American fishing vessels, as 
exhibited in a law enacted during the past summer by the legislature of 
that colony under the title "An Act respecting foreign fishing vessels." 

This act appears to be designed for the enforcement of laws previously 
enacted by Newfoundland which prohibited the sale to foreign fishing 
vessels of herring, caplin, squid or other bait fishes, lines, seines, or other 
outfits or supplies for the fishery, or the shipment by a foreign fishing 
vessel of crews within the jurisdiction of Newfoundland. 

The act of last summer respecting foreign fishing vessels provides : 

Section 1. Any justice of the peace, subcollector, preventive officers, 
fishery warden, or constable may go on board any foreign fishing vessel 
being within any port on the coasts of this island or hovering in British 
waters within three marine miles of any of the coasts, bays, creeks, or 
harbors in this island and may bring such foreign fishing vessel into 
port, may search her cargo, and may examine the master upon oath 
touching the cargo and voyage, and the master or person in command 
shall answer truly such questions as shall be put to him under a penalty 
not exceeding five hundred dollars. And if such foreign fishing vessel has 
on board any herring, caplin, squid or other bait fishes, ice, lines, seines, 
or other outfits or supplies for the fishery purchased within any port on 
the coasts of this island or within the distance of three marine miles 
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from any of the coasts, bays, creeks, or harbors of this island, or if the 
master of the said vessel shall have engaged or attempted to engage any 
person to form part of the crew of the said vessel in any port or on any 
part of the coasts of this island or has entered such waters for any 
purpose not permitted by treaty or convention for the time being in 
force, such vessel and the tackle, rigging, apparel, furniture, stores, and 
cargo thereof shall be forfeited. 

Sec. 3. In any prosecution under this act the presence on board any 
foreign fishing vessel in any port of this island or within British waters 
aforesaid of any caplin, squid, or other bait fishes, of ice, lines, seines 
or other outfits or supplies for the fishery shall be prima facie evidence 
of the purchase of the said bait fishes and supplies and outfits within such 
port or waters. 

It seems plain that the provisions above quoted constitute a warrant 
to the officers named to interfere with and violate the rights of American 
fishing vessels under the Treaty of 1818. 

The first section authorizes any of the officers named to stop an 
American vessel while fishing upon the treaty coast and compel it to leave 
the fishing grounds, to prevent it from going to the places where the fish 
may be, to prevent it from departing with the fish which it may have 
taken, and to detain it for an indefinite period during a search of the 
cargo and an examination of the master under oath under a heavy penalty. 

It is to be observed that this section does not require that the vessel 
shall have been charged with any violation of the laws of Newfoundland, 
or even that she shall have been suspected of having violated the laws of 
Newfoundland as a condition precedent to compelling it to desist from 
the exercise of its treaty rights, and virtually seizing it and taking, it into 
port. In the consideration of this provision it is unnecessary to discuss 
any question as to the extent to which American vessels may be interfered 
with in the exercise of their treaty rights pursuant to judicial proceedings 
based upon a charge of violation of law, or even upon reasonable ground 
to believe that any law has been violated, for the authority for the acts 
authorized appears to be part of no such proceeding. 

When we consider that the minor officials named in the act, invested 
with this extraordinary and summary power, are presumptively members 
of the fishing communities in competition with which American fishermen 
are following their calling, it is plain that in denying the right of the 
Government of Newfoundland to do what this section provides for we 
are not merely dealing with a theoretical question, but with the prob- 
ability of serious injustice. 

The third section of the act, above quoted in full, makes the presence 
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on board of an American vessel of the fish, gear — the implements neces- 
sary to the exercise of the treaty right — prima facie evidence of a 
criminal offense against the laws of Newfoundland, and it also makes the 
presence on board the vessel of the fish which the vessel has a right to take 
under the treaty prima facie evidence of a criminal offense under the 
laws of Newfoundland. This certainly cannot be justified. It is, in 
effect, providing that the exercise of the treaty right shall be prima facie 
evidence of a crime. 

I need not argue with the Government of Great Britain that the first 
section of this act purports to authorize the very kind of official conduct 
which led to the establishment in England of the rule against unreason- 
able searches and seizures, now firmly imbedded in the jurisprudence of 
both nations. Nor need I argue that American vessels are of right 
entitled to have on them in the waters of the treaty coast both fish of 
every kind and the gear for the taking of fish, and that a law undertaking 
to make that possession prima facie proof of crime deprives them of that 
presumption of innocence to which all citizens of Great Britain and 
America are entitled. When the legislature of Newfoundland denies 
these rights to American fishing vessels, it imposes upon them a heavy 
penalty for the exercise of their rights under the treaty, and we may 
reasonably apprehend that this penalty will be so severe in its practical 
effect as to be an effectual bar to the exercise of the treaty right. 

I feel bound to urge that the Government of Great Britain shall advise 
the Newfoundland Government that the provisions of law which I have 
quoted are inconsistent with the rights of the United States under the 
Treaty of 1818 and ought to be repealed, and that, in the meantime, and 
without any avoidable delay, the Governor in Council shall be requested 
by a proclamation, which he is authorized to issue under the eighth 
section of the act respecting foreign fishing vessels, to suspend the 
operation of the act. 

There is still another phase of this subject to which I must ask your 
attention. I am advised that there is a very strong feeling among the 
Newfoundland fishermen on the treaty coast against the enforcement of 
the Newfoundland act prohibiting the sale of bait, and that at a recent 
mass meeting of fishermen at the " Bay of Islands " resolutions were 
adopted urging the repeal or suspension of that act, and containing the 
following clauses : 

If our requests are not granted immediately we shall be compelled, in 
justice to ourselves and families, to seek other ways and means to engage 
with the Americans. 
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We would also direct the attention of His Excellency the Governor in 
Council to what took place in Fortune Bay a few years ago when Capt. 
Solomon Jacobs seined herring against the wishes of the people, and 
the result. If a similar occurrence should take place here, who will be 

responsible ? 

This resolution indicates the existence of still another source from 
which, if not controlled, may come most unfortunate results when the 
American fishermen proceed to the exercise of their treaty rights — that 
is, the Newfoundland fishermen themselves acting independently of their 
Government. 

You are aware that for a considerable period American fishing vessels, 
instead of themselves taking herring, caplin, and squid upon the treaty 
coast, have been in the habit of buying those fish from the Newfoundland 
fishermen. For many of the Newfoundland fishermen this trade has been 
a principal means of support. That has been especially so in and about 
the Bay of Islands. It has been profitable to the local fishermen, and 
it has been for the Americans a satisfactory substitute for the exercise of 
their treaty right to catch the fish themselves. It is indeed not unnatural 
that these fishermen should struggle in every way open to them to prevent 
the loss of their means of support, and that if they cannot control their 
own Government so as to secure permission to sell herring and bait, they 
should seek to prevent the Americans from taking the bait, in the hope 
that as the result of that prevention their profitable trade may be restored. 
The resolution which I have quoted referring to the Fortune Bay case is a 
clear threat of violence to prevent the exercise of the treaty right. If the 
threat should be carried out it is too much to expect that some, at least, 
of the American fishermen will not refuse to yield to lawless force which 
seeks to deprive them of their rights and of their means of livelihood. 

We shall do everything in our power to prevent any such collision, 
and we should indeed deeply deplore it, but the true and effective method 
of prevention plainly must be the exercise of proper control by the Gov- 
ernment of Newfoundland over the fishermen of Newfoundland, and it 
seems to me that the danger is sufficiently real and imminent to justify 
me in asking that the Government of Great Britain shall take speedy steps 
to bring about the exercise of such control. 

I have, etc., Elihu Root. 
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The Secretary of State for Foreign Affairs to the American Ambassador 

to Great Britain. 
No. 2993.] 

Foreign Office, February 2, 1906. 

Your Excellency : The views of the United States Government with 
respect to the position of affairs on the coast of Newfoundland, and to the 
rights of American fishing vessels in those waters under the treaty of 
October 20, 1818, as set forth in Mr. Boot's note to His Majesty's ambas- 
sador at Washington of the 19th of October last, and in your excellency's 
communication of the 23d of that month, have received the serious atten- 
tion of His Majesty's Government. 

I have now the honor to inclose a memorandum dealing seriatum with 
the six propositions formulated by Mr. Eoot, and with his observations 
with regard to some of the provisions of recent Newfoundland legislation 
for the regulation of the fisheries. 

As, owing to the prompt measures adopted and to the conciliatory 
spirit displayed by both Governments, the fishing season has now closed 
without any collision between the British and American fishermen, or the 
development of any such friction as was at one time anticipated, it is 
unnecessary to deal more particularly with the latter portion of Mr. Eoot's 
note, which was devoted to that side of the question. 
I have, etc., 

[Signed] Edward Grey. 

[Inclosuee.] 

Memorandum. 

Mr. Eoot's note to Sir M. Durand of the 19th October, 1905, on the 
subject of the United States fishery in the waters of Newfoundland under 
the Convention of the 20th October, 1818, may be divided into three parts. 

The first deals with complaints which had reached the United States 
Government to the effect that vessels of United States registry had been 
forbidden by the colonial authorities to fish on the treaty coast, the second 
with the provisions of " the Newfoundland foreign fishing-vessels act, 
1905," and the third with the possibility of a lawless and violent interrup- 
tion of the United States fishery by the inhabitants of the Bay of Islands. 

The complaints referred to in the first part of Mr. Eoot's note were at 
once brought to the notice of the Government of Newfoundland, and they 
replied that there had been no attempt to prevent American fishermen 
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from taking fish. The complaints in question appear to have been based 
on some misunderstanding, and the subsequent course of the fishery 
proved that the apprehensions on the part of the United States Govern- 
ment to which they gave rise were, fortunately, not well founded. 

His Majesty's Government, however, agree with the United States 
Government in thinking that inasmuch as the privileges which citizens of 
the United States have for many years enjoyed of purchasing bait and 
supplies and engaging men in Newfoundland waters have recently been 
withdrawn and American fishermen have consequently, in Mr. Boot's 
words, been thrown back upon their rights under the Convention of 1818, 
it is desirable that a clear understanding should be reached regarding 
those rights and the essential conditions of their exercise, and they have 
accordingly given the most careful consideration to the six propositions 
advanced in Mr. Boot's note as embodying the views of the United States 
Government on the subject. 

They regret, however, that they are unable to record their assent to 
these propositions without some important qualifications. 

Proposition 1 states : 

Any American vessel is entitled to go into the waters of the treaty 
coast and take fish of any kind. She derives this right from the treaty 
(or from the conditions existing prior to the treaty and recognized by 
it), and not from any permission or authority proceeding from the 
Government of Newfoundland. 

The privilege of fishing conceded by Article I of the Convention of 
1818 is conceded, not to American vessels, but to inhabitants of the 
United States and to American fishermen. 

His Majesty's Government are unable to agree to this or any of the 
subsequent propositions if they are meant to assert any right of American 
vessels to prosecute the fishery under the Convention of 1818 except when 
the fishery is carried on by inhabitants of the United States. The con- 
vention confers no rights on American vessels as such. It inures for the 
benefit only of inhabitants of the United States. 

Proposition 2 states : 

An American vessel seeking to exercise the treaty right is not bound to 
obtain a license from the Government of Newfwoundland, and, if she 
does not purpose to trade as well as fish, she is not bound to enter at any 
Newfoundland custom-house. 

His Majesty's Government agree that the Government of Newfound- 
land could not require that American fishermen seeking to exercise the 
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treaty right should take out a license from the Colonial Government. No 
license is required for what is a matter of right, and no such license has, 
His Majesty's Government are informed, been, in fact, required. 

With the last part of the proposition it will be more convenient to deal 
in conjunction with proposition 3. 

Proposition 3 states: 

The only concern of the Government of Newfoundland with such a 
vessel is to call for proper evidence that she is an American vessel, and 
therefore entitled to exercise the treaty right, and to have her refrain 
from violating any laws of Newfoundland not inconsistent with the 
treaty. 

It has already been pointed out that the Convention of 1818 confers 
no rights on American vessels as such, and that the exercise of the right 
of fishing under the convention is subject to the condition that the fishing 
is carried on by inhabitants of the United States. His Majesty's Govern- 
ment, however, agree that no law of Newfoundland should be enforced 
on American fishermen which is inconsistent with their rights under the 
convention. 

Mr. Eoot's note does not give any indication of what laws of the colony 
would be regarded by the United States Government as inconsistent with 
the convention if applied to American fishermen. The opinion of His 
Majesty's Government on this point is as follows: 

The American fishery, under Article I of the Convention of 1818, is 
one carried on within the British jurisdiction and " in common with " 
British subjects. The two Governments hold different views as to the 
nature of this article. The British Government consider that the war of 
1812 abrogated that part of Article III of the Treaty of Peace of 1783 
which continued to inhabitants of the United States " the liberty " (in the 
words used by Mr. Adams to Earl Bathurst in his note of the 25th Sep- 
tember, 1815), "of fishing, and drying, and curing their fish within the 
exclusive jurisdiction on the North American coasts to which they had 
been accustomed while themselves forming a part of the British nation," 
and that consequently Article I of the Convention of 1818 was a new 
grant to inhabitants of the United States of fishing privileges within the 
British jurisdiction. The United States Government, on the other hand, 
contend that the war of 1812 had not the effect attributed to it by the 
British Government, and that Article I of the Convention of 1818 was 
not a new grant, but merely a recognition (though limited in extent) of 
privileges enjoyed by inhabitants of the United States prior, not only to 
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the war, but to the Treaty of 1783. Whichever of these views be 
adopted, it is certain that inhabitants of the United States would not now 
be entitled to fish in British North American waters but for the fact that 
they were entitled to do so when they were British subjects. American 
fishermen cannot therefore rightly claim to exercise their right of 
fishery under the Convention of 1818 on a footing of greater freedom 
than if they had never ceased to be British subjects. Nor consistently 
with the terms of the convention can they claim to exercise it on a 
footing of greater freedom than the British subjects " in common with " 
whom they exercise it under the convention. In other words, the American 
fishery under the convention is not a free but a regulated fishery, and, 
in the opinion of His Majesty's Government, American fishermen are 
bound to comply with all colonial laws and regulations, including any 
touching the conduct of the fishery, so long as these are not in their 
nature unreasonable, and are applicable to all fishermen alike. One of 
these regulations prohibits fishing on Sundays. His Majesty's Govern- 
ment have received information that several breaches of this regulation 
were committed by American fishermen during the past fishing season. 
This regulation has been in force for many years, and looking to the 
insignificant extent to which American fishermen have exercised their 
right of fishery on the treaty coast in the past, it can not be regarded as 
having been made with the object of restricting the enjoyment of that 
right. Both its reasonableness and its bona fides appear to His Majesty's 
Government to be beyond question, and they trust that the United States 
Government will take steps to secure its observance in the future. 

As regards the treatment of American vessels from which American 
fishermen exercise the treaty right of fishery, His Majesty's Government 
are prepared to admit that, although the convention confers no rights on 
American vessels as such, yet since the American fishery is essentially a 
ship fishery, no law of Newfoundland should be enforced on American 
fishing vessels which would unreasonably interfere with the exercise by 
the American fishermen on board of their rights under the convention. 
The United States Government, on their part, admit in Mr. Root's note 
that the Colonial Government are entitled to have an American vessel 
engaged in the fishery refrain from violating any laws of Newfoundland 
not inconsistent with the convention, 'but maintain that if she does not 
purpose to trade, but only to fish, she is not bound to enter at any 
Newfoundland custom-house. 

Mr. Root's note refers only to the question of entry inwards, but it is 
presumed that the United States Government entertain the same views on 
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the question of clearing outwards. At all events, American vessels have 
not only passed to the fishing grounds in the inner waters of the Bay of 
Islands without reporting at a colonial custom-house, but have also 
omitted to clear on returning to the United States. In both respects 
they have committed breaches of the colonial customs law, which, as 
regards the obligations to enter and to clear, makes no distinction 
between fishing and trading vessels. 

His Majesty's Government regret not to be able to share the view of 
the United States Government that the provisions of the colonial law 
which impose those obligations are inconsistent with the Convention of 
1818, if applied to American vessels which do not purpose to trade, but 
only to fish. They hold that the only ground on which the application 
of any provisions of the colonial law to American vessels engaged in the 
fishery can be objected to is that it unreasonably interferes with the 
exercise of the American right of fishery. 

It is admitted that the majority of the American vessels lately engaged 
in the fishery on the western coast of the colony were registered vessels, 
as opposed to licensed fishing vessels, and as such were at liberty both to 
trade and to fish. The production of evidence of United States regis- 
tration is therefore not sufficient to establish that a vessel, in Mr. Roofs 
words, " does not purpose to trade as well as fish," and something more 
would seem clearly to be necessary. The United States Government 
would undoubtedly be entitled to complain if the fishery of inhabitants 
of the United States were seriously interfered with by a vexatious and 
arbitrary enforcement of the colonial customs laws, but it must be remem- 
bered that in proceeding to the waters in which the winter fishery is 
conducted American vessels must pass in close proximity to several 
custom-houses, and that in order to reach or leave the grounds in the arms 
of the Bay of Islands, on which the fishery has been principally carried on 
during the past season, they have sailed by no less than three custom- 
houses on the shores of the bay itself. So that the obligation to report 
and clear need not in any way have interfered with a vessel's operations. 
It must also be remembered that a fishery conducted in the midst of 
practically the only centers of population on the west coast of the colony 
affords ample opportunities for illicit trade, and consequently calls for 
careful supervision in the interests of the colonial revenue. 

The provisions in question are clearly necessary for the prevention of 
smuggling, and His Majesty's Government are of opinion that exception 
cannot be taken to their application to American vessels as an unreason- 
able interference with the American fishery, and they entertain the strong 
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hope that the United States Government will, on reconsideration, perceive 
the correctness of this view and issue instructions accordingly for the 
future guidance of those in charge of American vessels. 

It is, moreover, to the advantage of the American vessels engaged in 
the winter fishery in the Bay of Islands that they should report at a 
colonial custom-house. Owing to the extent and peculiar configuration 
of that bay, and owing to the prevalence of fogs, vessels that enter its 
inner waters may remain for days without the local officers becoming 
aware that they are on the coast unless they so report. In such circum- 
stances it is difficult for the Colonial Government to insure to American 
fishermen that protection against lawless interference for which Mr. Root 
calls in the concluding part of his note. 

His Majesty's Government desire further to invite the attention of the 
United States Government to the fact that certain United States vessels 
engaged in the fishery refused to pay light dues. This is the first time, 
His Majesty's Government are informed, that American vessels have 
refused to pay these dues, and it is presumed that the refusal is based on 
the denial by the Colonial Government of the trading privileges allowed 
in past years. His Majesty's Government, however, cannot admit that 
such denial entitles American vessels to exemption from light dues in the 
ports in which they fish. As already stated, American fishing vessels 
engaged in the fishery under the Convention of 1818 have no treaty 
status as such, and the only ground on which, in the opinion of His 
Majesty's Government, the application of any colonial law to such vessels 
can be objected to is that such application involves an unreasonable inter- 
ference with the exercise of the treaty rights of the American fishermen 
on board. The payment of light dues by a vessel on entering a port of 
the colony clearly involves no such interference. These dues are payable 
by all vessels of whatever description and nationality other than coasting 
and fishing vessels owned and registered in the colony (which are on 
certain conditions exempt either wholly or in part). His Majesty's 
Government trust that in these circumstances such directions will be 
issued as will prevent further refusals in the future, and they would 
point out generally that it is the duty of all foreigners sojourning in the 
limits of the British jurisdiction to obey that law, and that, if it is 
considered that the local jurisdiction is being exercised in a manner not 
consistent with the enjoyment of any treaty rights, the proper course to 
pursue is not to ignore the law, but to obey it, and to refer the question of 
any alleged infringement of their treaty rights to be settled diplomatically 
between their Government and that of His Majesty. 
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Propositions 4, 5, and 6 state: 

Proposition 4. The proper evidence that a vessel is an American vessel, 
and entitled to exercise the treaty right, is the production of the ship's 
papers of the kind generally recognized in the maritime world as evidence 
of a vessel's national character. 

Proposition 5. When a vessel has produced papers showing that she is 
an American vessel, the officials of Newfoundland have no concern with 
the character or extent of the privileges accorded to such a vessel by the 
Government of the United States. No question as between a registry 
and license is a proper subject for their consideration. They are not 
charged with enforcing any laws or regulations of the United States. 
As to them, if the vessel is American, she has the treaty right, and they 
are not at liberty to deny it. 

Proposition 6. If any such matter were a proper subject for the con- 
sideration of the officials of Newfoundland, the statement of this De- 
partment that vessels bearing an American registry are entitled to 
exercise the treaty right should be taken by such officials as conclusive. 

His Majesty's Government are unable to agree to these propositions, 
except with the reservations as to the status of American vessels under 
the convention already indicated, and, with reference to proposition 6, 
they would submit that the assurance to be given by the Department of 
State of the United States should be that the persons by whom the fishery 
is to be exercised from the American vessels are inhabitants of the 
United States. 

In point of fact the Colonial Government have informed His Majesty's 
Government that they do not require an American vessel to produce a 
United States fishing license. The distinction between United States 
registration and the possession of a United States fishing license is, how- 
ever, of some importance, inasmuch as a vessel which, so far as the 
United States Government are concerned, is at liberty both to trade and 
to fish naturally calls for a greater measure of supervision by the Colonial 
Government than a vessel fitted out only for fishing and debarred by the 
United States Government from trading, and information has been 
furnished to His Majesty's Government by the Colonial Government 
which shows that the proceedings of American fishing vessels in New- 
foundland waters have in the past been of such a character as to make it 
impossible, from the point of view of the protection of the colonial 
revenue, to exempt such vessels from the supervision authorized by the 
colonial customs law. 

His Majesty's Government now turn to that part of Mr. Root's note 
which deals with " the foreign fishing-vessels act, 1905." 
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His Majesty's Government would have viewed with the strongest 
disapproval any disposition on the part of the colonial authorities to 
administer this act in a manner not consistent with His Majesty's treaty 
obligations, but they are confident that the United Sates Government will 
readily admit that the fears expressed on this head in Mr. Root's note 
have not been realized. 

They desire, however, to point out that, though the act in question 
was passed to give effect to the decision of the Colonial Government to 
withdraw from American fishing vessels the privileges which they had 
been allowed to enjoy for many years previously of purchasing bait and 
supplies and of engaging crews in the ports of the colony, the provisions 
objectionable to the United States Government which it embodies are 
in no sense new. They will be found in " the foreign fishing-vessels act, 
1893," of which a copy is inclosed. The present act differs from the 
earlier act in that it takes away, by omission, from the Colonial Govern- 
ment the power conferred upon them by the earlier act of authorizing 
the issue of licenses to foreign fishing vessels for the enjoyment of the 
privileges mentioned. Allowing for this change, the provisions of the 
two acts are in all essential respects identical. The provisions as to 
boarding, bringing into port, and searching appear in both acts, and also 
the provisions as to the possession of bait, outfits, and supplies being 
prima facie evidence of the purchase of the same in the colonial juris- 
diction, except that in the earlier act there was a further provision, 
consequential on the authority which it conferred on the Colonial Gov- 
ernment to issue licenses, directing that the failure or refusal to produce 
a license should be prima facie evidence of the purchase of such articles 
without a license. The position of any American fishing vessel choosing 
to fish for herself on the treaty coast has consequently been since 1893 
the same as it is to-day. His Majesty's Government do not advance 
these considerations with the object of suggesting that the objections 
which the United States Government have taken to sections 1 and 3 of 
the foreign fishing- vessels act are impaired by the fact that these provi- 
sions have been on the statute book of the colony since 1893 without 
protest, and they are ready to assume that no such protest has been 
lodged merely because the privileges accorded to American vessels in the 
ports of the colony up to the present have been such as to render it 
unnecessary for inhabitants of the United States to avail themselves of 
their right of fishing under the Convention of 1818. The object of His 
Majesty's Government is simply to remove any impression which may 
have formed itself in the mind of the United States Government that the 
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language of the act of 1905 was selected with any special view of preju- 
dicing the exercise of the American treaty right of fishery, and to point 
out that, on the contrary, it dates back to 1893 — that is, to a time when 
it was the policy of the Colonial Government to treat American vessels 
on a favored footing. 

A new act was not necessary to give effect to the present policy of the 
Colonial Government. Effect to it could have been given under the act 
of 1893 by the mere suspension of the issue of licenses to American 
vessels, and the only object of the new act, as His Majesty's Government 
understand the position, was to secure the express and formal approval 
of the colonial legislature for the carrying out of the policy of the 
Colonial Government. 

Having offered these general remarks, His Majesty's Government 
desire to point out that, in discussing the general effects of " the foreign 
fishing-vessels act, 1905," on the American fishery under the Convention 
of 1818, the United States Government confine themselves to sections 1 
and 3 and make no reference to section 7,* which preserves " the rights 
and privileges granted by treaty to the subjects of any state in amity with 
His Majesty." In view of this provision, His Majesty's Government are 
unable to agree with the United States Government in regarding the 
provisions of sections 1 and 3 as " constituting a warrant to the officers 
named to interfere with and violate " American rights under the Con- 
vention of 1818. On the contrary, they consider section 7 as, in effect, a 
prohibition of any vexatious interference with the exercise of the treaty 
rights, whether of American or of French fishermen. As regards section 
3, they admit that the possession by inhabitants of the United States 
of any fish and gear which they may lawfully take or use in the exercise 
of their rights under the Convention of 1818 can not properly be made 
prima facie evidence of the commission of an offense, and, bearing in 
mind the provisions of section 7, they can not believe that a court of law 
would take a different view. 

They do not, however, contend that the act is as clear and explicit as, 
in the circumstances, it is desirable that it should be, and they propose 
to confer with the Government of Newfoundland with the object of 
removing any doubts which the act in its present form may suggest as to 
the power of His Majesty to fulfill his obligations under the Convention 
of 1818. 

On the concluding part of Mr. Boot's note it is happily not necessary 

" Section 9 of the Act of 1893. 
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for His Majesty's Government to offer any remarks, since the fishing 
season has come to an end without any attempt on the part of British 
fishermen to interfere with the peaceful exercise of the American treaty 
right of fishery. 



Mr. Whitelaw Beid to Sir Edward Grey. 

American Embassy, London, July 20, 1906. 
Sir, 

THE Memorandum sent me on the 2nd of February, 1906, embody- 
ing the views of His Majesty's Government on the propositions formu- 
lated by the Secretary of State of the United States as to the rights of 
American fishing vessels on the Newfoundland coast, in his letter to 
Sir Mortimer Durand of the 19th October, 1905, has had Mr. Eoot's 
careful consideration. 

He has now addressed me a letter, under date of the 30th June, 1906, 
giving the reasons which prevent his agreement with several of the 
views stated in this Memorandum. I am instructed, while communi- 
cating to you these reasons, to ask for such action as shall prevent any 
interference upon any ground by the officers of the Newfoundland 
Government with American fishermen, when they go to exercise their 
treaty rights upon the Newfoundland coast during the approaching 
fishing season. 

I beg to inclose herewith a copy of this letter from the Secretary of 

State of the United States. 

I have, etc., 

(Signed) Whitelaw Eeid. 

[INCLOSUBE.] 

The Secretary of State to the American Ambassador to Great Britain. 

No. 239.] Department of State, 

Washington, June SO, 1906. 

Sir: The memorandum inclosed in the note from Sir Edward Grey 
to you of February 2, 1906, and transmitted by you on the 6th of Febru- 
ary, has received careful consideration. 

The letter which I had the honor to address to the British ambassador 
in Washington on the 19th of October last stated with greater detail the 
complaint in my letter to him of October 12, 1905, to the effect that the 
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local officers of Newfoundland had attempted to treat American ships as 
such, without reference to the rights of their American owners and 
officers, refusing to allow such ships sailing under register to take part 
in the fishing on the treaty coast, although owned and commanded by 
Americans, and limiting the exercise of the right to fish to ships having 
a fishing license. 

In my communications, the Government of the United States objected 
to this treatment of ships as such — that is, as trading vessels or fishing 
vessels — and laid down a series of propositions regarding the treatment 
due to American vessels on the treaty coast, based on the view that such 
treatment should depend, not upon the character of the ship as a 
registered or licensed vessel, but upon its being American — that is, 
owned and officered by Americans, and therefore entitled to exercise the 
rights assured by the Treaty of 1818 to the inhabitants of the United 
States. 

It is a cause of gratification to the Government of the United States 
that the prohibitions interposed by the local officials of Newfoundland 
were promptly withdrawn upon the communication of the facts to His 
Majesty's Government, and that the memorandum now under consid- 
eration emphatically condemns the view upon which the action of the 
local officers was based, even to the extent of refusing assent to the 
ordinary forms of expression which ascribe to ships the rights and 
liabilities of owners and masters in respect of them. 

It is true that the memorandum itself uses the same form of expression 
when asserting that American ships have committed breaches of the 
colonial customs law, and ascribing to them duties, obligations, omissions, 
and purposes which the memorandum describes. Yet we may agree that 
ships, strictly speaking, can have no rights or duties, and that whenever 
the memorandum or the letter upon which it comments speaks of a ship's 
rights and duties it but uses a convenient and customary form of describ- 
ing the owner's or master's rights and duties in respect of the ship. As 
this is conceded to be essentially " a ship fishing," and as neither in 1818 
nor since could there be an American ship not owned and officered by 
Americans, it is probably quite unimportant which form of expression 
is used. 

I find in the memorandum no substantial dissent from the first propo- 
sition of my note to Sir Mortimer Durand of October 19, 1905, that any 
American vessel is entitled to go into the waters of the treaty coast and 
take fish of any kind, and that she derives this right from the treaty and 
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not from any authority proceeding from the Government of New- 
foundland. 

Nor do I find any substantial dissent from the fourth, fifth, and sixth 
propositions, which relate to the method of establishing the nationality of 
the vessel entering the treaty waters for the purpose of fishing, unless it 
be intended, by the comments on those propositions, to assert that the 
British Government is entitled to claim that when an American goes 
with his vessel upon the treaty coast for the purpose of fishing, or with 
his vessel enters the bays or harbors of the coast for the purpose of shelter 
and of repairing damages therein, or of purchasing wood, or of obtaining 
water, he is bound to furnish evidence that all the members of his crew 
are inhabitants of the United States. We can not for a moment admit 
the existence of any such limitation upon our treaty rights. The 
liberty assxired to us by the treaty plainly includes the right to use all the 
means customary or appropriate for fishing upon the sea, not only ships 
and nets and boats, but crews to handle the ships and the nets and the 
boats. No right to control or limit the means which Americans shall use 
in fishing can be admitted unless it is provided in the terms of the 
treaty, and no right to question the nationality of the crews employed 
is contained in the terms of the treaty. In 1818, and ever since, it has 
been customary for the owners and masters of fishing vessels to employ 
crews of various nationalities. During all that period I am not able to 
discover that any suggestion has ever been made of a right to scrutinize 
the nationality of the crews employed in the vessels through which the 
treaty right has been exercised. 

The language of the Treaty of 1818 was taken from the third article of 
the Treaty of 1783. The treaty made at the same time between Great 
Britain and Prance, the previous treaty of February 10, 1763, between 
Great Britain and France, and the Treaty of Utrecht, of April 11, 1713, 
in like manner, contained a general grant to " the subjects of France " to 
take fish on the treaty coast. During all that period no suggestion, so far 
as I can learn, was ever made that Great Britain had a right to inquire 
into the nationality of the members of the crew employed upon a French 
vessel. 

Nearly two hundred years have passed during which the subjects of 
the French King and the inhabitants of the United States have exercised 
fishing rights under these grants made to them in these general terras, 
and during all that time there has been an almost continuous discussion, 
in which Great Britain and her colonies have endeavored to restrict the 
right to the narrowest possible limits, without a suggestion that the crews 
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of vessels enjoying the right, or whose owners were enjoying the right, 
might not be employed in the customary way without regard to nation- 
ality. I cannot suppose that it is now intended to raise such a question. 

I observe with satisfaction that the memorandum assents to that part 
of my second proposition to the effect that " an American vessel seeking 
to exercise the treaty right is not bound to obtain a license from the 
Government of Newfoundland," and that His Majesty's Government 
agree that "no law of Newfoundland should be enforced on American 
fishermen which is inconsistent with their rights under the convention." 

The views of His Majesty's Government, however, as to what laws of 
the colony of Newfoundland would be inconsistent with the convention if 
applied to American fishermen differ radically from the view entertained 
by the Government of the United States. According to the memoran- 
dum, the inhabitants of the United States going in their vessels upon the 
treaty coast to exercise the treaty right of fishing are bound to enter and 
clear in the Newfoundland custom-houses, to pay light dues, even the 
dues from which coasting and fishing vessels owned and registered in 
the colony are exempt, to refrain altogether from fishing except at the 
time and in the manner prescribed by the regulations of Newfoundland. 
The colonial prohibition of fishing on Sundays is mentioned by the 
memorandum as one of the regulations binding upon the American fisher- 
men. We are told that His Majesty's Government " hold that the only 
ground on which the application of any provisions of colonial law to 
American vessels engaged in the fishery can be objected to is that it 
unreasonably interferes with the American right of fishery." 

The Government of the United States fails to find in the treaty any 
grant of right to the makers of colonial law to interfere at all, whether 
reasonably or unreasonably, with the exercise of the American rights of 
fishery, or any right to determine what would be a reasonable interference 
with the exercise of that American right if there could be any interference. 
The argument upon which the memorandum claims that the colonial 
government is entitled to interfere with and limit the exercise of the 
American right of fishery, in accordance with its own ideas of what is 
reasonable, is based, first, upon the fact that under the terms of the 
treaty the right of the inhabitants of the United States to fish upon the 
treaty coast is possessed by them " in common with the subjects of His 
Britannic Majesty ; " and, second, upon the proposition that " the 
inhabitants of the United States would not now be entitled to fish in 
British North American waters but for the fact that they were entitled 
to do so when they were British subjects," and that " American fishermen 
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can not, therefore, rightfully claim any other right to exercise the right 
of fishery under the Treaty of 1818 than if they had never ceased to be 
British subjects." 

Upon neither of these grounds can the inferences of the memorandum 
be sustained. The qualification that the liberty assured to Am erican 
fishermen by the Treaty of 1818 they were to have " in common with the 
subjects of Great Britain " merely negatives an exclusive right. Under 
the treaties of Utrecht, of 1763 and of 1783, between Great Britain and 
France, the French had constantly maintained that they enjoyed an 
exclusive right of fishery on that portion of the coast of Newfoundland 
between Cape St. John and Cape Raye, passing around by the north of 
the island. The British, on the other hand, had maintained that British 
subjects had a right to fish along with the French, so long as they did not 
interrupt them. 

The dissension arising from these conflicting views had been serious 
and annoying, and the provision that the liberty of the inhabitants of the 
United States to take fish should be in common with the liberty of the 
subjects of His Britannic Majesty to take fish was precisely appropriate 
to exclude the French construction and leave no doubt that the British 
construction of such a general grant should apply under the new treaty. 
The words used have no greater or other effect. The provision is that the 
liberty to take fish shall be held in common, not that the exercise of that 
liberty by one people shall be the limit of the exercise of that liberty by 
the other. It is a matter of no concern to the American fishermen 
whether the people of Newfoundland choose to exercise their right or 
not, or to what extent they choose to exercise it. The statutes of Great 
Britain and its colonies limiting the exercise of the British right are mere 
voluntary and temporary self-denying ordinances. They may be repealed 
to-morrow. Whether they are repealed, or whether they stand, the British 
right remains the same, and the American right remains the same. 
Neither right can be increased or diminished by the determination of the 
other nation that it will or will not exercise its right, or that it will 
exercise its right under any particular limitations of time or manner. 

The proposition that " the inhabitants of the United States would not 
now be entitled to fish in British North American waters but for the fact 
that they were entitled to do so when they were British subjects " may be 
accepted as a correct statement of one of the series of facts which led to 
the making of the Treaty of 1818. Were it not for that fact there would 
have been no fisheries article in the Treaty of 1783, no controversy 
between Great Britain and the United States as to whether that article 
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was terminated by the war of 1812, and no settlement of that controversy 
by the Treaty of 1818. The memorandum, however, expressly excludes 
the supposition that the British Government now intends to concede that 
the present rights of American fishermen upon the treaty coast are a con- 
tinuance of the right possessed by the inhabitants of the American 
colonies as British subjects, and declares that this present American right 
is a new grant by the Treaty of 1818. How, then, can it be maintained 
that the limitations upon the former right continued although the right 
did not, and are to be regarded as imposed upon the new grant, although 
not expressed in the instrument making the grant ? On the contrary, the 
failure to express in the terms of the new treaty the former limitations, 
if any there had been, must be deemed to evidence an intent not to attach 
them to the newly created right. 

Nor would the acceptance by Great Britain of the American view that 
the Treaty of 1783 was in the nature of a partition of empire, that the 
fishing rights formerly enjoyed by the people of the colonies and described 
in the instrument of partition continued notwithstanding the war of 
1812, and were in part declared and in part abandoned by the Treaty of 
1818, lead to any different conclusions. It may be that under this view 
the rights thus allotted to the colonies in 1783 were subject to such 
regulations as Great Britain had already imposed upon their exercise 
before the partition, but the partition itself and the recognition of the 
independence of the colonies in the treaty of partition was a plain aban- 
donment by Great Britain of the authority to further regulate the rights 
of the citizens of the new and independent nation. 

The memorandum says : " The American fishermen can not rightly 
claim to exercise their right of fishery under the Convention of 1818 on a 
footing different than if they had never ceased to be British subjects." 
What, then, was the meaning of independence? What was it that con- 
tinued the power of the British Crown over this particular right of Ameri- 
cans formerly exercised by them as British subjects, although the power 
of the British Crown over all other rights formerly exercised by them as 
British subjects was ended ? No answer to this question is suggested by 
the memorandum. 

In previous correspondence regarding the construction of the Treaty 
of 1818, the Government of Great Britain has asserted, and the memoran- 
dum under consideration perhaps implies, a claim of right to regulate the 
action of American fishermen in the treaty waters, upon the ground that 
those waters are within the territorial jurisdiction of the colony of New- 
foundland. This Government is constrained to repeat emphatically its 
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dissent from any such view. The Treaty of 1818 either declared or 
granted a perpetual right to the inhabitants of the United States which 
is beyond the sovereign power of England to destroy or change. It is 
conceded that this right is, and forever must be, superior to any incon- 
sistent exercise of sovereignty within that territory. The existence of 
this right is a qualification of British sovereignty within that territory. 
The limits of the right are not to be tested by referring to the general 
jurisdictional powers of Great Britain in that territory, but the limits of 
those powers are to be tested by reference to the right as defined in the 
instrument creating or declaring it. The Earl of Derby, in a letter to 
the governor of Newfoundland dated June 12, 1884, said : " The peculiar 
fisheries rights granted by treaties to the French in Newfoundland invest 
those waters during the months of the year when fishing is carried on in 
them, both by English and French fishermen, with a character somewhat 
analogous to that of a common sea for the purpose of fishery." And the 
same observation is applicable to the situation created by the existence of 
American fishing rights under the Treaty of 1818. An appeal to the 
general jurisdiction of Great Britain over the territory is, therefore, a 
complete begging of the question, which always must be, not whether 
the jurisdiction of the colony authorizes a law limiting the exercise of the 
treaty right, but whether the terms of the grant authorize it. 

The distinguished writer just quoted observes in the same letter: 

The Government of Prance each year during the fishing season employs 
ships of war to superintend the fishery exercised by their countrymen, 
and, in consequence of the divergent views entertained by the two Govern- 
ments respectively as to the interpretation to be placed upon the treaties, 
questions of jurisdiction which might at any moment have become serious 
have repeatedly arisen. 

The practice thus described, and which continued certainly until as 
late as the modification of the French fishing rights in the year 1904, 
might well have been followed by the United States, and probably would 
have been were it not that the desire to avoid such questions of jurisdic- 
tion as were frequently arising between the French and the English has 
made this Government unwilling to have recourse to such a practice so 
long as the rights of its fishermen can be protected in any other way. 

The Government of the United States regrets to find that His Majesty's 
Government has now taken a much more extreme position than that 
taken in the last active correspondence upon the same question arising 
under the provisions of the Treaty of Washington. In his letter of April 
3, 1880, to the American minister in London, Lord Salisbury said : 
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In my note to Mr. Welsh, of the 7th of November, 1878, 1 stated " that 
British sovereignty, as regards these waters, is limited in its scope by the 
engagements of the Treaty of Washington, which can not be modified or 
affected by any municipal legislation," and Her Majesty's Government 
fully admit that United States fishermen have the right of participation 
on the Newfoundland inshore fisheries, in common with British subjects, 
as specified in Article XVIII of that treaty. But it can not be claimed, 
consistently with this right of participation in common with the British 
fishermen, that the United States fishermen have any other, and still less 
that they have any greater, rights than the British fishermen had at the 
date of the treaty. 

If, then, at the date of the signature of the Treaty of Washington 
certain restraints were, by the municipal law, imposed upon the British 
fishermen, the United States fishermen were, by the express terms of the 
treaty, equally subjected to those restraints, and the obligation to observe 
in common with the British the then existing local laws and regulations, 
which is implied by the words "in common," attached to the United 
States citizens as soon as they claim the benefit of the treaty. 

Under the view thus forcibly expressed the British Government would 
be consistent in claiming that all regulations and limitations upon the 
exercise of the right of fishing upon the Newfoundland coast which were 
in existence at the time when the Treaty of 1818 was made are now 
binding upon American fishermen. Further than this His Majesty's 
Government can not consistently go, and further than this the Govern- 
ment of the United States can not go. 

For the claim now asserted that the colony of Newfoundland is entitled 
at will to regulate the exercise of the American treaty right is equivalent 
to a claim of power to completely destroy that right. This Government 
is far from desiring that the Newfoundland fisheries shall go unregulated. 
It is willing and ready now, as it has always been, to join with the 
Government of Great Britain in agreeing upon all reasonable and suit- 
able regulations for the due control of the fishermen of both countries 
in the exercise of their rights, but this Government can not permit the 
exercise of these rights to be subject to the will of the colony of New- 
foundland. The Government of the United States can not recognize the 
authority of Great Britain or of its colony to determine whether Ameri- 
can citizens shall fish on Sunday. The Government of Newfoundland 
can not be permitted to make entry and clearance at a Newfoundland 
custom-house and the payment of a tax for the support of Newfoundland 
light-houses conditions to the exercise of the American right of fishing. 
If it be shown that these things are reasonable the Government of the 
United States will agree to them, but it can not submit to have them 
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imposed upon it without its consent. This position is not a matter of 
theory. It is of vital and present importance, for the plain object of 
recent legislation of the colony of Newfoundland has been practically to 
destroy the value of American rights under the Treaty of 1818. Those 
rights are exercised in competition with the fishermen and merchants of 
Newfoundland. The situations of the Newfoundland fishermen residing 
upon the shore and making the shore their base of operations and of the 
American fishermen coming long distances with expensive outfits, devot- 
ing long periods to the voyage to the fishing grounds and back to the 
market, obliged to fish rapidly in order to make up for that loss of time, 
and making ships their base of operations, are so different that it is easy 
to frame regulations which will offer slight inconvenience to the dwellers 
on shore and be practically prohibitory to the fishermen from the coasts 
of Maine and Massachusetts, and if the grant of this competitive right 
is to be subject to such laws as our competitors choose to make, it is a 
worthless right. The premier of Newfoundland, in his speech in the 
Newfoundland parliament, delivered on the 12th of April, 1905, in 
support of the foreign fishing bill, made the following declaration : 

This bill is framed specially to prevent the American fishermen from 
coming into the bays, harbors, and creeks of the coast of Newfoundland 
for the purpose of obtaining herring, caplin, and squid for fishery 
purposes. 

And this further declaration: 

This communication is important evidence as to the value of the posi- 
tion we occupy as mistress of the northern seas so far as the fisheries are 
concerned. Herein was evidence that it is within the power of the 
legislature of this colony to make or mar our competitors to the North 
Atlantic fisheries. Here was evidence that by refusing or restricting the 
necessary bait supply we can bring our foreign competitors to realize their 
dependency upon us" One of the objects of this legislation is to bring the 
fishing interests of Gloucester and New England to a realization of their 
dependence upon the bait supplies of this colony. No measure could 
have been devised having more clearly for its object the conserving, safe- 
guarding, and protecting of the interest of those concerned in the fisheries 
of the colony. 

It will be observed that there is here the very frankest possible dis- 
avowal of any intention to so regulate the fisheries as to be fair to the 
American fishermen. The purpose is, under cover of the exercise of the 
power of regulation, to exclude the American fishermen. The Govern- 
ment of the United States surely can not be expected to see with 
complacency the rights of its citizens subjected to this kind of regulation. 
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The Government of the United States finds assurance of the desire of 
His Majesty's Government to give reasonable and friendly treatment to 
American fishing rights on the Newfoundland coast in the statement of 
the memorandum that the Newfoundland foreign fishing vessels act is not 
as clear and explicit as, in the circumstances, it is desirable that it should 
be, and in the expressed purpose of His Majesty's Government to confer 
with the Government of Newfoundland with the object of removing any 
doubts which the act in its present form may suggest as to the power of 
His Majesty to fulfill his obligation under the Convention of 1818. It is 
hoped that upon this conference His Majesty's Government will have 
come to the conclusion, not merely that the seventh section of the act, 
which seeks to preserve " the rights and privileges granted by treaty to 
the subjects of any State in amity with His Majesty," amounts to a 
prohibition of any " vexatious interference " with the exercise of the 
treaty rights of American fishermen, but that this clause ought to receive 
the effect of entirely excluding American vessels from the operation of 
the first and third clauses of the act relating to searches and seizures and 
prima facie evidence. Such a construction by His Majesty's Government 
would wholly meet the difficulty pointed out in my letter of October 19, 
as arising under the first and third sections of the act. A mere limita- 
tion, however, to interference which is not " vexatious," leaving the 
question as to what is " vexatious interference " to be determined by the 
local officers of Newfoundland, would be very far from meeting the 
difficulty. 

You will inform His Majesty's Government of these views and ask for 
such action as shall prevent any interference upon any ground by the 
officers of the Newfoundland Government with American fishermen when 
they go to exercies their treaty rights upon the Newfoundland coast 
during the approaching fishing season. 

I am, etc., Elihu Boot. 



The Earl of Elgin to Governor Sir W. MacOregor. 

Sir, Downing Street, August 6, 1906. 

I HAVE the honour to forward, to be laid before your Ministers, copy 
of a note from the United States' Ambassador at this Court, inclosing 
copy of a letter from Mr. Root which sets out the views of the United 
States' Government as to the conditions on which the rights of American 
fishermen under the Convention of 1818 are to be exercised. 



374 THE AMERICAN JOUKNAL OF INTERNATIONAL LAW 

2. Copies of the Memorandum of His Majesty's Government which 
Mr. Boot's letter discusses were forwarded to you on the 15th February 
last. 

3. Mr. Eoot's letter is engaging the careful attention of His Majesty's 
Government. I will communicate with you again as soon as I am in a 
position to state the decision to which they have come in the matter. 

I have, &c. 
(Signed) Elgin. 



The Earl of Elgin to Governor Sir W. MacGregor. 

(Telegraphic.) Downing Street, August 8, 1906. 

COPIES went to you by last mail of communication from United 
States' Government in which they contend that Convention of 1818 justi- 
fies no interference, reasonable or unreasonable, with exercise of Ameri- 
can rights of fishery, and request His Majesty's Government to prevent 
any interference upon any ground by officers of Newfoundland Govern- 
ment with American fishermen when they go to exercise their Treaty 
rights upon the coast of Newfoundland during approaching fishing season. 
They disclaim desire that Newfoundland fisheries shall go unregulated, 
and express their readiness to join with His Majesty's Government in 
agreeing upon all reasonable and suitable regulations for due control of 
fishermen of both countries in exercise of their rights, but state that they 
cannot permit exercise of these rights to be subject to will of Newfound- 
land. Pending such an agreement, the furthest they are prepared to go 
is to accept such limitations as were in existence at time Convention of 
1818 was concluded, and in support of this position appeal to Lord 
Salisbury's note to United States' Minister of the 3rd April, 1880, in 
connection with disturbances at Fortune Bay. Light dues were pre- 
sumably not levied in 1818, seines were apparently in use, the prohibi- 
tion of Sunday fishing bad been abolished in 1776 (see 15 George III, 
cap. 31), and fishing-ships were exempted from entry at Custom-house, 
and required only to make a report on first arrival and on clearing (see 
same Act). United States' vessels could, on the basis of the status quo 
in 1818, only be asked to make report at custom-house on arrival and on 
clearing. 

It is clear that with such a wide divergence of view between the two 
Governments no immediate settlement of questions involved is possible, 
and His Majesty's Government are of opinion that any attempt on part 
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of your Government to apply to American fishermen the Regulations to 
which exception is taken by the "United States' Government while the 
discussion of the questions is proceeding between the two Governments 
might give rise to a highly undesirable and even dangerous situation, 
and that it is therefore essential that some Provisional Arrangement 
should be made to secure the peaceable conduct of the coming fishery. 
His Majesty's Government are therefore informing United States' Gov- 
ernment that they are prepared, pending the further discussion of ques- 
tions at issue and without prejudice to such discussion, to negotiate a 
Provisional Arrangement which will enable the ensuing fishery to be 
carried on in good order and friendship, and that they will shortly submit 
proposals with that object. Please report whether your Ministers have 
any suggestions to offer as to the nature of that Arrangement. It seems 
to be certain that if your Ministers press for prohibition both of seines 
and of Sunday fishing some concessions other than exemption from light 
dues and Customs law will be expected. Can any such concessions be 
offered ? If not, there is little prospect that both points will be conceded 
by United States, and as greater possibility of disorder is understood to 
be attached to Sunday fishing, it would seem better to try and obtain 
assent of United States to prohibition of this practice in return for use of 
seines. Have your Ministers any observations as to any fair and reason- 
able limitations or conditions to be imposed on use of seines if this course 
is adopted ? Telegraph reply immediately. 



Modus Vivendi between the United States and Great Britain in regard 
to Inshore Fisheries on the Treaty Coast of Newfoundland. 

AGREEMENT EFFECTED BY EXCHANGE OF NOTES AT LONDON SEPTEMBEB 

4-6, 1907. 

The American Ambassador to the British Foreign Office. 

American Embassy, 

London, September 4, 1907. 
Sir :— 

I am authorized by my Government to ratify a Modus Vivendi in 
regard to the Newfoundland fishery question, as follows : 



